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In this jury case, National Knife Collectors
Associ ati on appeal s a $5000 judgnent rendered against it in favor
of James Slyman, raising the following two i ssues on appeal,

nei t her of which questions the anobunt of the award:

1. Whet her the Trial Court erred in failing to
hold as a matter of law that plaintiff could not
recover agai nst defendant for defamation.



2. Whet her the Trial Court erred in failing to
hold as a matter of |law that the 90/10 rule was not
sel ectively enforced.

The conpl ai nt sought danages agai nst the Association
and its President, Bob Cargill," upon two theories. The first
was |ibel, and the second breach of contract. The libel theory
stens froman altercation between M. Cargill and M. Slyman
occurring on Septenber 25, 1994, when M. Cargill accosted M.
Slyman with regard to M. Slyman's conversation the day before
with Lisa Broyles, who was enpl oyed by the Association as an
editor of its nmagazine and nanager of its nmuseum The
conversation with Ms. Broyles concerned M. Slyman's belief that
the advertising for a show being held in Louisville, Kentucky,

was i nsufficient.

As already noted, M. Cargill confronted M. Slyman
regarding his treatnment of Ms. Broyles. This resulted, according
to M. Cargill, in his being physically assaulted by M. Slyman,

an accusation which M. Slynman steadfastly denied.

Subsequent to the confrontation, which occurred on
Sept enber 24, 1994, M. Cargill, on behalf of the Associ ation,
sent a letter to M. Slyman dated Cctober 11, 1994, which stated

the foll ow ng:

! M. Cargill was exonerated by the jury.
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Due to your continual refusal to conply with the NKCA
show rul e that 90% of your nerchandi se nust be knives,
and your physical attack on nme at the recent Louisville
NKCA Kni fe Show, you will not be allowed to set up at
any NKCA Shows until further notice.

The predicate for the libel suit is the statenent in
the letter accusing M. Slyman of a physical attack. Copies of
the letter were sent to the chairman of shows to be held in

C ncinnati, Chio, Springfield, Illinois, and Chattanooga.

Al t hough al nost all of the parties' briefs are directed
to the issue of libel, we believe, for the reasons hereinafter

set out, the second issue is dispositive of this appeal.

Wth regard to the second issue, the Association has
what is known as a 90-10 Rule, which is set out in its Policies

and Procedures:

I11-5.2 Deal er shall agree that 90% of the displayed
mer chandi se shall be cutlery or cutlery
related materials. Any exceptions to this
agreenent nust have prior approval of the
show chai r man/ manager

The evidence is in dispute as to whet her other
exhi bitors were allowed to violate this Rule with inpunity, as
was M. Slyman until the confrontation between himand M.

Cargill regarding M. Slyman's treatnment of M. Broyles.



Al t hough, as already noted, the conplaint sought
damages for breach of contract, the case was tried on the theory
that the Association selectively enforced the rule by penalizing
hi m for non-conpliance, but not other exhibitors, and also on the
t heory that because the Association had allowed himto violate
the rule in tinmes past he was entitled to reasonabl e notice that

in the future the rul e would be enforced.

As a result, M. Slyman was not able to participate in
their future exhibits held in Cincinnati, Springfield, and
Chat t anooga, for which he had already paid a fee. Al though
ultimately the fee was returned by M. Cargill's letter of
Cct ober 11, M. Slyman neverthel ess contends he suffered damages
as a result of being barred fromdisplaying his wares, for which

he sues.

We first note that under simlar circunstances the

Supreme Court held in Lively v. Drake, 629 S.W2d 900 (Tenn.

1982), that a debtor, whose installnent |oan was secured by a
deed of trust, was entitled to a reasonable notice fromthe

| ender that the irregular paynents heretofore accepted nust be
made i n accordance with the note evidencing the indebtedness
before forecl osure of the property could be acconplished. In
reaching this conclusion the Suprenme Court said the follow ng (at

page 903):



It is also settled, however, that as a result of a
course of dealing between parties, the holder of an
i ndebt edness nay be deened to have waived the right to
accelerate without giving prior notice to the debtor of
his intention to do so. As stated by the Court of

Appeal s:

"There is another theory upon which the
Chancel l or's determ nation m ght be sustai ned,
viz.: the conduct of the parties has been such that
an inplied nodification of the terns of the
agreenent existed, by which the debtor was all owed
to mss paynents fromtine to time, and until the
creditor gave actual notice of his intent to rely on
the old terms no default and foreclosure could be
acconpl i shed. "

The theory of selective enforcenment and | ack of notice
is denonstrated by the follow ng charge to the jury by the Trial

Court, which was not objected to by the Association:

They al so take the position that he is the only
one that they've ever applied this 90-10 rule to. Now,
you' ve heard the evidence fromboth sides. Now, |adies
and gentlenen of the jury, both are responsible to read
the bylaws, there is no defense of |aw that says you

haven't read the bylaws or haven't read the rules. |If
you did, you understand, we'd have | awsuits every day,
say, "Here's the contract, | didn't read it."

That's no excuse, you better read it if you join
some organi zati on because you're held responsible for
it under the law, but both sides are responsible, he's
responsible to read that and so is the corporation.

Now, the corporation has a right to enforce that
rule, they can't enforce it selectively, that's against
one individual and no others. |If they' ve applied this
rule to everybody consistently, then they're entitled
to tell himhe can pack his tent and go, he hasn't
conplied. [|If they haven't, you buy their theory he's
the only one they've applied it to, that's selective.
And if you let that rule be violated over a series of
times, that's considered a waiver and the only way you
can reinstitute the rule is to notify all, "Look, we
haven't enforced this rule, it hasn't been in effect,
we're going to give everybody one nonth to get yourself



back in shape, after that we'll enforce this rule.” |If
they do that, they can enforce it.

They may not have waived the rule at all, it's
sonet hing you have to decide, |'mgiving you what you
have to do.

Additionally, the jury had sone questions regarding
this theory, as shown by the colloquy occurring after the jury

had deliberated for a period of tine:

A JURY MEMBER: Al so you had in your instruction
somet hi ng about the selective enforcenent of a rule
whi ch al nbost is |ike another issue.

THE COURT: It is, there are two theories of
recovery, you're right. You can --

A JURY MEMBER: In other words, if it's not |ibel--

THE COURT: If you find it -- if you found it was
sel ective enforcenent, there could be recovery on that.

A JURY MEMBER: Does anybody want to ask questions
about that because | guess we just thought that first
we had to decide if there was a |i bel

THE COURT: That's a good approach, you can take it
that way --

A JURY MEMBER But there are two separate issues?

THE COURT: Renenber, on selective enforcenent they
have byl aws and that's where the 90-10 rul e was
entered. Wat I'mtelling you, both sides are charged
with the reading of that, being aware. Whether they
didit or not, that's no excuse to say, "I didn't know
about it." And if they have been systematically
war ni ng other people all this tinme and telling them
"Cet inline, get inline,"” if they don't' they can put
hi m out, he has to go.

Where the problemis if they haven't been doing
that, if they hadn't been telling other people, "Get in
line," and suddenly just picked on him then that's
sel ective enforcenment and then in that sense they would



be wai ving the 90-10 rule, and the only way they could
enforce it, then they would have to send out sonething
telling everybody, "Look, the 90-10 rule is in there,
we've been ignoring it o these many years. As of such
and such a date you all are out of here."™ You all have
to decide if they' ve been doing it to everybody el se.

If they do, they have a right.

A JURY MEMBER Let ne point out what one juror has
said, the 90-10 rule doesn't have in it the punishnent
of bani shing himfromthe shows, that the 90-10 rule
says the person nay be asked to renove the of fendi ng
mer chandi se, but it says --

A JURY MEMBER Can | ask a question?

THE COURT: |If they asked you tinme and tinme again,
they have a right to put you out, they don't have to
keep taking you out.

A JURY MEMBER: The sel ective enforcenent has to do
with just warnings, if they are naking sinple warning
but never actually --

THE COURT: If everybody else got in |line, what
el se woul d you do? Their theory is everybody el se has
toget inline, this guy didn't get in line, we can't
puni sh themfor that if you believe that. Now, that's
a gquestion of fact again whether or not that was done.
He says it wasn't, their side said no -- yes, it was.

You' ve heard both sides, you have to decide
whet her they've been don't it all along. Like I was
sayi ng, you can't speed, you only arrest speeders, not
everybody else. |If they tell these people slow down,
they all slow down, then you don't arrest them you
only get the guy who doesn't. That make any sense?

A JURY MEMBER: The thing we' ve been westling
with, as he said earlier, the punishnment was that they
woul d have to pare down to the 90-10 rule, it's not you
can't show, future shows.

THE COURT: They have a right, if they have a 90-10
rul e you have to have 90 percent cutlery, he doesn't,
they have a right to say, "You cannot show, period, you
can pack your tent and go." The rule wouldn't be any
good if it didn't.

MR. MABEE: they can't selectively --
THE COURT: They can't selectively. 1 thought I

made that point, they can't just pick him That's the
big argunent in the case, they said, "Sure, we' ve done



It, we've done it with everybody else.” You renenber,

I think, some of the testinony, |I can't recall it all
you have to recall, "Wiy didn't you kick everybody el se
out ?"

"The other guys either got in line or quit or
sonmething.” You all have to renenber what they said.

We conclude that there is material evidence to support
the alternate theories of M. Slyman, and because they were tried
by inplied consent, which is appropriate under Rule 15.02 of the
Tennessee Rules of Cvil Procedure, and because the jury returned
a general verdict, T.C A 20-9-503,2 the effect of which was to
deci de each issue in favor of the Plaintiff if supported by

mat eri al evidence, CGeneral Mtors Corporation v. Dodson, 47

Tenn. App. 438, 338 S.W2d 655 (1960); Rural Educati onal

Associ ation v. Bush, 42 Tenn. App. 34, 298 S. W2d 761 (1957), the

verdict of the jury and the judgnent entered thereon nust be

sust ai ned.

I n conclusion, we point out that we have not overl ooked
the contention in the Association's brief that no waiver occurred
because the el enments necessary for such have not been

est abl i shed:

A waiver is the voluntary relinquishment of a
known right. Baird v. Fidelity-Phoenix Fire Ins. Co.
178 Tenn. 653, 162 S.W2d 384, 389 (1942); Stovall of
Chat t anooga v. Cunni ngham 890 S. W 2d 442, 444
(Tenn. App. 1994). The wai ver of a contractual right

2 20-9- 503. Scope of general verdict.-- A general verdict, although
it my not in terms answer every issue joined, is nevertheless held to enbrace
every issue, unless exception is taken at the term at which the verdict is
rendered.



must be cl ear and unequivocal. Patten v. Bearden, 8
F.3d 343, 346 (6th Cir.1993) [copy attached]. There
can be no waiver unless it was an intentional, express
act or one party so acted as to m slead the other.
Trotlinger v. East Tn.V.& G .Co., 79 Tenn. (11 Lea)
533, 538 (1883). In order to constitute a waiver of a
condition of a contract, there nust be consideration or
estoppel. Bokor v. Holder, 722 S.W2d 676, 680
(Tenn. App. 1986) ; Moore v. Nashville Union Stockyards,
69 Tenn. 638, 90 S.W2d 524, 527 (Tenn.1936).

These, of course, are all elenents of classic | ega
wai ver. However, we believe the word "waiver” in Lively is not
used in this sense, but rather in the sense of acqui escence,

which is also occurred in the case at bar.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for collection of the
judgment and costs below. Costs of appeal are adjudged agai nst

the Association and its surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.

(Not Participating)
Charl es D. Susano, Jr., J.




